IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ABU WA'EL (JIHAD) DHIAB (ISN 722), 
Petitioner, 
v. 

BARACK H. OBAMA, et al, 
Respondents. 



Civil Action No. 05-CV-1457 (GK) 



RESPONDENTS' MOTION TO SEAL PRELIMINARY INJUNCTION HEARING 

Respondents hereby request that the preliminary injunction hearing scheduled for 
October 6-7, 2014, be sealed and closed to the public, with the exception of unclassified 
opening statements. The record in this case includes inextricably intertwined classified, 
protected, and unclassified information. Accordingly, in keeping with the consistent 
practice of other Guantanamo Bay evidentiary hearings before this Court, Respondents 
request that the preliminary injunction hearing be closed in order to prevent any 
unauthorized disclosure of classified or protected information, and to ensure the hearing 
proceeds in an efficient manner with both sides having a fair opportunity to present 
argument and evidence based on the entire record. Petitioner will not be prejudiced by 
closing the hearing and Respondents will take appropriate steps to ensure the public has 
prompt access to the record of proceedings. Specifically, Respondents will create a 
public version of the transcript of hearing on an expedited basis and, consistent with the 
practice in many other Guantanamo Bay merits hearings, Respondents agree the parties 
should begin the hearing by delivering unclassified opening statements in public. 
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Collectively, these measures appropriately balance the need to protect the sensitive 
information in the record in the case with providing the public information about the 
hearing, while also enabling the parties and the Court to have a full discussion of the 
record necessary to conduct the hearing. 

ARGUMENT 

The record in this case contains both classified and under seal documents and 
declarations, along with unclassified materials. Specifically, the record contains 
documents and declarations that have been designated by Respondents in whole or part as 
"Protected Information." 1 See Protective Order at ffl 10, 34 (ECF No. 57). In 
accordance with the Protective Order in this case, the protected information in these 
documents cannot be disclosed to the public and is maintained under seal. See id. at K 35. 
Additionally, the record in this case contains 32 Forced Cell Extractions videos that 
Respondents have properly classified at the SECRET level. See Respondents' 
Opposition To Press Applicants' Motion To Unseal Video Tape Evidence (ECF No. 
288). These classified videos can only be displayed and discussed when the courtroom is 
appropriately closed and secured for the presentation of classified information. See 
Protective Order K 21. 

Accordingly, at a minimum, the preliminary injunction hearing will need to be 
closed at any time either party discusses the classified or protected information in the 
record. Petitioner agrees with Respondents on this point. See Joint Status Report at 3 
(ECF No. 331). Because unclassified, classified, and protected information are 

1 Several documents currently designated as Protected Information in their entirety are 
undergoing classification review to determine whether information contained therein can 
be released publicly. 
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comingled in the record in this case, however, Respondents request that the entire hearing 
should be closed for at least two reasons. As an initial matter, the hearing should be 
closed in order to prevent any unauthorized disclosure of classified or protected 
information. When the Supreme Court held in Boumediene v. Bush that this Court has 
jurisdiction to hear habeas petitions brought by detainees at Guantanamo Bay, it 
recognized the legitimate government interest in protecting classified information and 
noted its expectation "that the District Court will use its discretion to accommodate this 
interest to the greatest extent possible." 553 U.S. 723, 796 (2008). This Court has 
consistently conducted the merits hearings in its Guantanamo Bay habeas cases in closed 
session, and this case should be handled the same way. 

Furthermore, the hearing should be closed because, although portions of the 
materials in the record in this case are unclassified, conducting an open hearing in this 
case would impose significant burdens on the parties and the Court. See United States v. 
Poindexter, 732 F. Supp. 165, 168-69 (D.D.C. 1990) (Greene, J.) (rejecting bifurcated 
proceeding with closed and open sessions). First, an open hearing risks unauthorized 
disclosure of classified or protected information. The record in this case is large, with 
classified and protected information often inextricably intertwined with unclassified 
information. In such circumstances there is a risk that in discussions in the hearing 
protected or classified information will be disclosed, even if such disclosure is 
inadvertent. Indeed, the Court and parties would be required to undertake the burden 
during the hearing of closely monitoring every question to and every answer from each 
witness, as well as every argument made by counsel, and every statement made by the 
Court, for any classified or protected information. Further, preparation for such 
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monitoring during an open hearing will require substantial efforts by the parties, 
Petitioner's witnesses, and the Court that would involve comparing relevant pieces of the 
entire record in this case with their public (redacted) counterparts to determine precisely 
what information in the record is sealed and what is not — time and effort that otherwise 
could be devoted to preparation for effective presentations on the issues in this case. 
Aside from the efforts to prepare, conducting the hearing under such conditions is rife 
with the risk of slip-ups and inadvertent disclosure of protected or classified information. 
See New York v. Microsoft Corp., 206 F.R.D. 19, 23 n.4 (D.D.C. 2002) (Kollar-Kotelly, 
J.) (sealing deposition involving confidential information because "separating 
confidential information from public information is not a simple task, and consequently, 
'information may be revealed inadvertently that should properly remain secret.'") 
(quoting Poindexter, 732 F. Supp. at 168). And in the event protected or classified 
information is disclosed in the public setting of the hearing, the harm will be done, and 
there will be no opportunity to remedy the disclosure. See Poindexter, 732 F. Supp. at 
168 & n.12. There is no compelling reason to undertake such burdens when a closed 
hearing will ensure appropriate protection of the protected and classified information. 

Second, given the significant logistical burdens imposed by monitoring, as well as 
the intermingled nature of the under seal and public information in the record, an open 
hearing will likely delay completion of the hearing. Because of the presence of classified 
and protected information in the record, the Court would be required to close the hearing 
each time a party, a witness, or the Court wanted to discuss such information. This 
process would result in repeated interruptions and delays, with the Court having to clear 
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and secure the courtroom on multiple occasions, and then reopen it after completion of 
the discussion of the classified or protected information. 

It is no answer to say that the Court can compartmentalize the hearing into three 
separate unclassified, protected, and classified portions. Such an approach would 
interrupt the natural flow of the hearing, preventing full, frank, and uninhibited 
discussion of the record necessary to conduct the hearing. See Poindexter, 732 F. Supp. 
165, 168-69 (rejecting a bifurcated proceeding with closed and open sessions because of 
the "great cost in the continuity of questioning" and noting that "little, if anything, would 
be gained by such a process"); Microsoft Corp., 206 F.R.D at 23 n.4 (same). The 
arguments, witness testimony, and questions that will arise during the hearing cannot be 
predicted and segregated in advance. If an issue or question arises that requires the 
presentation of classified or protected information, the parties should have the ability to 
respond freely in a closed session using all available information in the record. To 
proceed otherwise would prejudice both the parties and the Court, as the parties would 
not be able to present their best case effectively and the Court would be deprived of 
relevant information in the immediate context in which it would be most useful. 
Requiring the parties, the Court, and the witnesses to hold all discussion of classified or 
protected information until a designated point at the hearing would be unwieldy and 
inefficient, requiring that the case presentation double back on itself to cover classified or 
protected aspects of issues already discussed in the open setting. See Poindexter, 732 F. 
Supp. at 168 ("an attempt to have press representatives present at some parts of the 
examination but not at others, as the media applicants suggest, is not subject to 
reasonable implementation"). 
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Petitioner cannot identify any prejudice to closing the hearing. Petitioner's 
counsel, support staff, and two of his expert witnesses have security clearances. 
Therefore, they will be permitted to view and participate in the closed proceedings in this 
case. 2 Closing the hearing will not exclude any key participants from this case or prevent 
Petitioner from presenting any evidence or argument to the Court. 

Although members of the public would be excluded from viewing the hearing, 
Respondents propose two measures that appropriately balance the need to protect 
classified and protected information with the interest in providing the public with 
information from the hearing. First, consistent with the practice in many of the 
Guantanamo Bay habeas cases, Respondents propose that the parties present unclassified 
opening statements that will be open to the public. These statements will provide the 
public with an opportunity to hear the general contours of the parties' claims and 
arguments without risking disclosure of classified or protected information. Second, 
Respondents will create a public version of the transcript of the preliminary injunction 
hearing on an expedited basis. 3 An expedited public transcript will ensure that the public 
has prompt access to the preliminary injunction hearing proceedings in this case, while 
also ensuring that classified and protected information is appropriately shielded from 
unauthorized disclosure. See Poindexter, 732 F. Supp. at 169 (holding that "access of the 
public and the press to the non-sensitive information resulting from the deposition can be 
achieved by" production of an edited video deposition that removes sensitive 

2 Dr. Miles does not have a security clearance. Therefore, he cannot be present for 
presentation of any information about the FCE videos. Respondents also reserve the right 
to invoke the rule on excluding witnesses. See Fed. R. Evid. 615. 

3 Once the transcript of proceedings is prepared by the court reporter, Respondents will 
provide the Court with an estimate of when a public version will be completed. 
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information); Microsoft Corp., 206 F.R.D at 23 n.4 (holding that public access is 
accommodated by production of redacted transcripts following sealed deposition); United 
States v. Abu Marzook, All F. Supp. 2d 913, 924 (N.D. 111. 2006) (closing hearing and 
holding that post-hearing review of classified transcript appropriately protects classified 
information and "ensure[s] that any information that is not classified will be made 
available to the public in a timely manner."). 

For the reasons stated above, the preliminary injunction hearing should be closed, 
with the exception of unclassified opening statements. A proposed order is attached. 

Dated: September 26, 2014 Respectfully submitted, 

JOYCE R. BRANDA 

Acting Assistant Attorney General 

JOSEPH H. HUNT 
Branch Director 

TERRY M. HENRY 
Assistant Branch Director 

/s/ Andrew I. Warden 

ANDREW I. WARDEN (IN Bar 23840-49) 

TIMOTHY B. WALTHALL 

PATRICK D. DAVIS 

United States Department of Justice 

Civil Division, Federal Programs Branch 

20 Massachusetts Avenue, NW 

Washington, DC 20530 

Tel: 202.616.5084 

E-mail: Andrew.Warden@usdoj.gov 

Counsel for Respondents 
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